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INTRODUCTION 

 

1. Department of Telecommunication (DoT) issued the Notice Inviting 

Applications (NIA) No. P-11014/13/2008-PP1 on 25th February 2010 for 

allotting the rights to use certain specified radio spectrum frequencies in 

the 2.1GHz band (paired) (the “3G Spectrum”) and in the 2.3GHz band 

(unpaired) (the “BWA Spectrum”) by means of auction in various telecom 

service areas in the country. DoT auctioned BWA spectrum in May-June 

2010 in accordance with the terms and conditions mentioned in the 

aforesaid NIA.  

 

2. DoT vide letter No. 820-964/07-LR dated 27th December, 2011 

(Annexure-I) sought TRAI’s recommendations  under Section 11(1) (a) (ii) 

of Telecom Regulatory Authority of India Act, 1997 (TRAI Act), on the 

amendment required in the ISP Licence Agreement, for incorporating the 

terms and conditions  mentioned in Notice Inviting Applications (NIA) 

dated 25.02.2010.   

 

3. DoT has already amended the licence agreements of UAS and CMTS 

licensees during September – October 2010, and included terms and 

conditions of NIA for use of BWA spectrum, without seeking TRAI’s 

Recommendations.  

 

4. Section 11 (1) (a) (ii) of the Telecom Regulatory Authority of India Act, 

1997 provides that notwithstanding anything contained in the Indian 

Telegraph Act, 1885 (13 of 1885), the function of the Authority shall be to 

make recommendation, either suo motu or on a request from the licensor 

on the terms and conditions of licence to a service provider. 

                                                            
1http://www.dot.gov.in/as/Auction%20of%20Spectrum%20for3G%20&%20BWA/3G%20&%20BWA%20Auctions_
Notice%20Inviting%20Applications.pdf 
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5. The second proviso to section 11 (1) further provides that the Central 

Government shall seek the recommendations of the Authority in respect 

of matters specified in sub-clause (i) and (ii) of clause (a) of sub-section 

(1) of section 11.   This proviso makes it mandatory for the Central 

Government to seek recommendations of the Authority on the terms and 

conditions of licence to a service provider.  

 

6. For framing the recommendations for amendment in the ISP Licence 

Agreement, TRAI issued a consultation paper on “Amendment in the ISP 

Licence Agreement for incorporating the terms and conditions mentioned 

in Notice Inviting Applications (NIA) dated 25.02.2010 for use of 

Broadband Wireless Access (BWA) spectrum” on 15th March 2012. 

   

7. In the consultation paper, it was proposed that all the terms and 

conditions related to licence conditions mentioned in the NIA No. P-

11014/13/2008-PP dated 25th February 2010, may be incorporated in 

the licence agreements of the ISPs, who have obtained BWA spectrum 

through the auction process. 

 

8. Comments were received from five stakeholders. The general view was 

that the terms and conditions related to licence conditions mentioned in 

the NIA may be incorporated in the licence agreements of the ISP. 

However some of stakeholders raised the issue of maintaining the level 

playing field between the operators who were successful bidders for BWA 

spectrum and are UAS/CMTS licensees and those who are ISP licensees. 

Their contention was that the ISP licensees should not get any additional 

benefit because of the amendment. They also raised certain issues with 

respect to the amendments already carried out by DoT in UAS/CMTS 

licences to incorporate terms and conditions mentioned in the NIA. The 

present reference from DoT has only sought TRAI’s recommendations for 

amendment in ISP licence, but in order to ensure uniform and equitable 
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application of terms and conditions of NIA related to BWA spectrum to all 

the licensees (UAS, CMTS, ISP) who have obtained BWA spectrum in 

auction, and the fact that the DoT should have obtained the 

recommendations of TRAI before amending the UAS/CMTS Licence, the 

Authority has also examined the amendments notified by the DOT in 

UAS/CMTS Licence for the use of BWA spectrum. Relevant clause of NIA, 

comments of stakeholders, analysis and recommendations on various 

issues are given in succeeding paragraphs. 

 
A. EFFECTIVE DATE AND DURATION OF BWA SPECTRUM  

 
9. The relevant clauses of NIA related to effective date and duration of BWA 

spectrum are as follows: 

 
a. Effective date  

 
“The Effective Date shall be the later of the date when the right to use 
awarded spectrum commercially commences and the date when the UAS 
licence or the ISP category ‘A’ licence, if and as applicable, is granted to 
the operator.” 
 

b. Duration 
 
“3.6 Duration 

BWA Spectrum 

The right to use the BWA Spectrum shall be valid for 20 years from the 
Effective Date unless revoked or surrendered earlier, subject to the 
operator continuing to have a UAS/ CMTS/ ISP-category ‘A’ licence. In case 
the UAS/ CMTS/ ISP-category ‘A’ licence it holds is cancelled/ terminated 
for any reason, the spectrum usage rights shall stand withdrawn 
forthwith.  

If the period of an existing UASL/ CMTS/ ISP-category ‘A’ licence of an 
operator expires before the expiry of the right to use the BWA Spectrum 
awarded by means of the current Auction, then the validity of the UAS/ 
CMTS licence with respect to the BWA Spectrum, if applicable, shall be 
extended to 20 years from the Effective Date on existing terms without any 
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commercial charges. This extension shall be done on the application of the 
licensee made in the 19th year of the UAS/CMTS licence for extension of 
the period to make it co-terminus with the validity of the right to use the 
BWA Spectrum period. 

The ISP licence, if applicable, shall be extended for 5 years at a time for a 
period extending up to 20 years, from the Effective Date on existing terms.  

However, extension, if any, of the right to use any spectrum other than 
BWA Spectrum associated with the licence and the terms thereof, shall be 
specified in due course.” 
 

10. DoT has amended the UAS / CMTS Licences with regard to effective date 

and validity period for BWA spectrum. The relevant amended clause 

w.r.t. the UAS Licence is as follows: 

 
“23.8 Use of BWA Spectrum: The licensee is also authorised to use the 
BWA spectrum block (as earmarked in the Letter of Intent issued by WPC) 
for provisioning of Telecom Access Services as defined in the ‘Scope of the 
licence’ in the Schedule Condition 2 of the UAS Licence agreement, from 
the date of award of right to commercially use the BWA spectrum i.e. the 
date of issue of this amendment letter, till the validity of the UAS Licence 
agreement or for a period of 20 years from the date of issue of this 
amendment letter, whichever is earlier, subject to compliance of following 
conditions: 
 
(i)    Validity period for BWA Spectrum: The licensee is authorized to 
use this spectrum for a period of 20 years from the date of award of right 
to commercially use this allocated BWA spectrum block i.e. the date of 
issue of this amendment letter, for operation of Telecom Access Services as 
defined in the ‘Scope of the license’ in Clause 2, Part I General Conditions 
of the UAS License agreement, subject to the condition of validity of the 
UAS licence agreement.  In case the UAS licence is cancelled/ terminated/ 
revoked/ surrendered for any reason, the spectrum usage rights shall 
stand withdrawn forthwith.  If the validity period of the UAS licence 
agreement expires before the expiry of the right to use the BWA spectrum 
for 20 years, awarded by means of the said Auction, then the validity of 
the UAS licence for operation of Unified Access Services by using the said 
BWA Spectrum only, shall be extended to make it coterminous with the 
validity of the right to use the BWA Spectrum, without any charges and in 
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such manner as the Licensor deems fit.  The extension shall be done on the 
application of the licensee made 3 months in advance of expiry of the 
validity period of the UAS licence. This does not include authorization or 
extension of period of validity of the UAS license for providing Unified 
Access Services using wireline and/ or spectrum allocated under Clause 
43 of the UAS licence agreement.”     
 

11. In response to the consultation paper, some stakeholders raised the 

issue regarding the effective date for calculating the validity period for 

use of BWA spectrum and the target date for meeting the specified roll 

out obligations. They stated that though both UAS Licensees and ISPs 

have paid the same fee determined through auction of BWA spectrum, 

the UAS/CMTS licence agreement has been amended by DoT for use of 

BWA spectrum whereas the ISP licence agreement has not been amended 

so far. Their concern was that because of the amendment in UAS/CMTS 

licence, the effective date in case of these licences will be                   

1st September, 2010.  However, in case of ISP licensees who have also 

obtained BWA spectrum through auction, amendment to their licences is 

yet to be carried out. This may result in different effective dates. Different 

effective dates for UAS/CMTS and ISP licensee will impact the actual 

date to complete the roll out obligations and use of BWA spectrum 

(duration).   

 

12. Stakeholders were generally of the view that the effective date for all 

service providers should be in compliance with the provisions of NIA, so 

that there is no undue advantage to some service providers due to 

different effective dates leading to different target dates for roll out 

obligation and end date for the use of the spectrum.  

 
13. Some stakeholders also mentioned that amendment in the ISP licence 

should specifically allow use of BWA spectrum and for this purpose a 
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clause, authorising the licensee to use BWA spectrum may be included 

in the ISP licence agreement.  

 

14. The Authority noted that the condition relating to effective date in the 

NIA clearly states that 

 
“The Effective Date shall be the later of the date when the right to use 
awarded spectrum commercially commences and the date when the UAS 
licence or the ISP category ‘A’ licence, if and as applicable, is granted to 
the operator”.  
 

15. Further Clause 4.6 of NIA deals with the issue of assignment of spectrum 

and its usage for commercial purpose. Some of the relevant points in the 

said clause are quoted below: 

 
Existing licensees 

• Upon receipt of the Successful Bid Amount, the DoT (WPC) shall 

issue a Letter of Intent allocating the frequencies to the Successful 

Bidder (“allocation of frequency”); 

• Necessary amendments to enable use of frequency allocated by 

WPC for provision of services under applicable license (including 

migration to ISP category ‘A’ licence, if applicable) shall be made to 

the existing UAS/ CMTS/ ISP licence (“assignment of frequency”) of 

the Successful Bidder or its nominated entity (as applicable), 

within 15 days of DoT receiving an application for such 

amendments; 

• Successful Bidders in the BWA Auction can use the assigned 

frequency for commercial purposes immediately after assignment 

as per the terms of the applicable licence. 
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New entrants 

• Upon receipt of the Successful Bid Amount, the DoT (WPC) shall 

issue a Letter of Intent allocating the frequencies to the Successful 

Bidder; 

• Upon the Successful Bidder obtaining a UAS licence or an ISP-

category ‘A’ licence, as applicable, the DoT shall assign the 

specified spectrum; 

• In case the Successful Bidder acquires an existing licensee, 

necessary amendments to the licence of the acquired entity will 

need to be made prior to assignment of spectrum; 

• Successful Bidders in the BWA Auction can use the allocated 

frequency for commercial purposes immediately after assignment 

and obtaining the necessary licence, as per the terms of the 

applicable licence. 

 
16. From the reading of the above clauses along with the definition of 

effective date given in NIA, it is clearly established that the successful 

bidder will be first issued a letter of intent from WPC for the BWA 

spectrum. After which the bidder will have to obtain the relevant licence 

(for a new entrant) or get its licence amended (for existing licensees, if 

required).  Subsequently, spectrum will be assigned to it for commercial 

purpose as per the terms and conditions of the licence. The effective date 

shall be the date when the right to use awarded spectrum commercially 

commences i.e. the date of its assignment. 

 
17. The Authority observed that the issue of advantage to ISPs vis-à-vis 

UASLs on account of effective date has mainly arisen because the 

amendment in UAS/CMTS licence mentions that “The licensee is 

authorized to use this spectrum for a period of 20 years from the date of 

award of right to commercially use this allocated BWA spectrum block i.e. 

the date of issue of this amendment letter......” 



8  
 

18. Regarding amendment in the relevant licence for authorizing specifically 

the usage of BWA spectrum, the Authority is of the opinion that in case 

of UAS/CMTS licences, the licensee is presently authorized to provide 

wireless operations in subscriber access network using only the 

spectrum in the bands 800/900/1800 MHz. (Clause 43 of UASL) 

Therefore, it is necessary that their licences are amended so that they 

can use BWA spectrum also for commercial purpose. However, in case of 

ISP licence there is no such restriction and therefore after assignment of 

spectrum by the WPC, the ISP is permitted to use it for commercial 

purpose without any further amendment to its licence. In view of the 

forgoing, the Authority is of the opinion that the apprehensions of some 

stakeholders regarding non level playing field due to delay in amendment 

to the ISP licence are misplaced.      

 
19. Accordingly, the Authority recommends that  

 
(i) Clause 23.8, which was inserted in UAS licence agreement of those 

licensees who have obtained BWA spectrum through auction should 

be amended as below:  
 
Clause 23.8 of UAS Licence agreement  
 
Use of BWA Spectrum: The licensee is also authorised to use the 
BWA spectrum block (as earmarked in the Letter of Intent issued by 
WPC) for provisioning of Telecom Access Services as defined in the 
‘Scope of the licence’ in the Condition 2 of Part I (General 
Conditions) of Schedule (Terms and Conditions) of the UAS Licence 
agreement, till the validity of the UAS Licence agreement or for a 
period of 20 years from the date of award of right to commercially 
use the allocated BWA spectrum block, whichever is earlier, subject 
to compliance of following conditions: 
 
(i) Validity period for BWA Spectrum: The licensee is authorized to 
use BWA spectrum for a period of 20 years from the date of award of 
right to commercially use the allocated BWA spectrum block for 
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providing Telecom Access Services as defined in the ‘Scope of the 
licence’ in Condition 2 of Part I (General Conditions) of Schedule 
(Terms and Conditions) of the UAS Licence agreement, subject to 
the condition of validity of the UAS licence agreement.  In case the 
UAS licence is cancelled/ terminated/ revoked/ surrendered for any 
reason, the spectrum usage rights shall stand withdrawn forthwith.  
If the validity period of the UAS licence agreement expires before 
the expiry of the right to use the BWA spectrum for 20 years, 
awarded by means of the said Auction, then the validity of the UAS 
licence for operation of Unified Access Services by using the said 
BWA Spectrum only, shall be extended to make it coterminous with 
the validity of the right to use the BWA Spectrum, without any 
charges and in such manner as the Licensor deems fit. The 
extension shall be done on the application of the licensee made 
three months in advance of expiry of the validity period of the UAS 
licence.  This does not include authorization or extension of period 
of validity of the UAS licence for providing Unified Access Services 
using wireline and/ or spectrum allocated under Clause 43 of the 
UAS licence agreement. 

 
(ii) Similar amendment should be made in clause 24.17 of CMTS 

licence, which was inserted in the licence agreement of those 

licensees who have obtained BWA spectrum through auction. 
 

(iii) Similarly, in case of ISP licence agreement, following clause should 

be inserted regarding Validity period for use of BWA Spectrum:  

 
The right to use the BWA Spectrum shall be valid for 20 years from 
the date, the BWA spectrum is awarded for commercial use 
(Effective date), unless revoked or surrendered earlier, subject to the 
operator continuing to have a ISP-category ‘A’ licence. In case the 
said category ‘A’ licence is cancelled/ terminated for any reason, 
the spectrum usage rights shall stand withdrawn forthwith.  

If the period of an existing ISP category ‘A’ licence of an operator 
expires before the expiry of the right to use the BWA Spectrum, 
awarded by means of the auction held in the year 2010, then the 
validity of the ISP licence, if applicable, shall be extended for a 
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period of five years at a time for a period extending up to twenty 
years, from the effective date on existing terms.  

However, extension, if any, of the right to use any spectrum other 
than BWA Spectrum associated with the licence and the terms 
thereof, shall be specified in due course. 
 
 

B. LICENCE FEE and SPECTRUM USAGE CHARGES 

 
B1. Incidence of double Licence Fee and double Spectrum Usage Charges 

in UAS & CMTS licences 

 
20. In the NIA, provisions related to licence fee and spectrum usage charges 

for BWA spectrum given in clause 3.5 are as follows: 

 
 “3.5 Spectrum usage charges 
 
A spectrum usage charge (over and above the spectrum auction price 
and the applicable licence fees) as a percentage of the Adjusted Gross 
Revenue (“AGR”) shall be payable by Successful Bidders as per rules 
notified by the Government from time to time. (emphasis provided) 
 
“Licensees using BWA Spectrum need to pay 1% of AGR from services 
using this spectrum as annual spectrum charge irrespective of the 
licence held by them. Such revenue would be required to be reported.” 
(emphasis provided) 
 
The following Schedule provides details for the applicable annual spectrum 
charges payable by different licence holders that are successful in the 3G 
Auction or the BWA Auction: 
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Auction 

Type 

Current Spectrum Allocation/Licence Category 
UAS/CMTS 
with GSM 

only 

UAS with 
CDMA only 

UAS with Dual 
tech (GSM + 

CDMA) 

ISP 

3G Auction  
(frequency 
in 2.1 GHz  
band) 

Revenues from 
these services 
to be added to 
applicable AGR 
and spectrum 
charges as per 
Schedule A to 
apply 

Revenues from 
these  services 
to be added to 
applicable 
AGR and 
spectrum 
charges as per 
Schedule B to 
apply 

Revenues from 
these  services 
to be added to 
applicable AGR 
and spectrum 
charges as per 
Schedule A & B 
to apply 
 

Na 

BWA 
Auction 
(frequency 
in 
 2.3 GHz  
band) 

1% of 
applicable AGR 
from BWA 
services (with 
such revenue 
to be reported 
separately) 

1% of 
applicable 
AGR from 
BWA services 
(with such 
revenue to be 
reported 
separately) 

1% of applicable 
AGR from BWA 
services (with 
such revenue to 
be reported 
separately) 

1% of 
applicable 
AGR from 
BWA 
services 
(with such 
revenue to 
be reported 
separately) 

 
The following shall be considered while computing the annual spectrum 
charges: 
 

• Applicable AGR shall be computed in accordance with the 
provisions of the relevant service licence; (emphasis provided) 

• 3G/ BWA Spectrum to be assigned in the two Auctions shall not be 
counted for calculating the slab of the total spectrum holding by a 
licensee for levy of spectrum usage charges; 

• Revenues from services using the BWA Spectrum shall not be 
included in the AGR of the licensee, for the limited purpose of 
determining spectrum charges on spectrum other than BWA 
Spectrum; 

• Annual spectrum charges shall be applicable from the date of award 
of right to use allotted spectrum commercially. However, there shall 
be a moratorium of one year from this date on the payment of 
spectrum charges for the standalone 3G as well as stand-alone 3G + 
BWA operators (i.e. winners of 3G/BWA Spectrum who do not hold 
2G spectrum); 
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• For BWA Spectrum, no annual spectrum charge shall be payable in 
the first year from the date of award of right to use allotted spectrum 
commercially.” 
 

21. The relevant clause of  amendment in UAS licence for Licence fee and 

Spectrum Usage Charges are as follows :  

 
“23.8 (iii) Licence Fee for BWA spectrum: Over and above the ‘Licence 
Fees’ payable by the licensee as per Condition 18.2 of the UAS licence 
agreement, the licensee shall also pay the annual licence Fee as share of 
Adjusted Gross Revenue (AGR) from the services using BWA spectrum as 
per rates mentioned in Condition 18.2 of the UAS licence agreement. All 
conditions contained in Part-III Financial Conditions of UAS Licence 
Agreement will continue to be applicable to the Licensees as amended by 
government from time to time”. 
 
“23.8 (iv) Spectrum Usage Charges for BWA Spectrum:                       

  
i. Over and above the ‘Radio Spectrum Charges’ payable by the 

licensee as per Condition 18.3 of the UAS licence agreement, the 
licensee shall also pay 1% of AGR from the services using BWA 
spectrum as annual spectrum charges payable Quarterly in 
advance. 

ii. The revenue from BWA services shall be reported separately in the 
‘APPENDIC-II TO ANNEXURE-II, Format of Revenue and Licence Fee’ 
as amended.”  

 

22. Similar amendments in CMTS licence agreement for use of BWA 

spectrum have been made by DoT by inserting clause 24.17.  

 

23. Clause 18.2 and Clause 18.3 of UAS Licence agreement mentioned above 

in clause 23.8 (iii) and clause 23.8 (iv) are as follows: 

“18.2 Licence Fees:  
 
 In addition to the Entry fee described above, the Licensee shall also 
pay Licence fee annually @ x % of Adjusted Gross Revenue (AGR), 
excluding spectrum charges.    
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  Annual Licence fee w.e.f. 1.4.2004 shall be @ x % of AGR. The 
Licensor reserves the right to modify the above mentioned Licence Fee any 
time during the currency of this Agreement.”  

  
 

“18.3 Radio Spectrum Charges: 
 
18.3.1 The LICENSEE shall pay spectrum charges in addition to the 
Licence Fees on revenue share basis as notified separately from time to 
time by the WPC Wing. However, while calculating ‘AGR’ for limited 
purpose of levying spectrum charges, based on revenue share, revenue 
from wireline subscribers shall not be taken into account.   

18.3.2 Further royalty for the use of spectrum for point to point links and 
other access links shall be separately payable as per the details and 
prescription of Wireless Planning & Coordination Wing.  The fee/ royalty 
for the use of spectrum /possession of wireless telegraphy equipment 
depends upon various factors such as frequency, hop and link length, area 
of operation and other related aspects etc. Authorization of frequencies for 
setting up Microwave links by Licensed Operators and issue of Licenses 
shall be separately dealt with WPC Wing as per existing rules.”  

 
24. Further, relevant Clause of UAS Licence related to AGR is reproduced 

below: 

 
“19. Definition of ‘Adjusted Gross Revenue’: 

19.1 Gross Revenue: 

 The Gross Revenue shall be inclusive of installation charges, late 
fees, sale proceeds of handsets (or any other terminal equipment 
etc.), revenue on account of interest, dividend, value added services, 
supplementary services, access or interconnection charges, roaming 
charges, revenue from permissible sharing of infrastructure and any 
other miscellaneous revenue, without any set-off for related item of 
expense, etc.    

19.2 For the purpose of arriving at the “Adjusted Gross Revenue (AGR)” 
the following shall be excluded from the Gross Revenue to arrive at 
the AGR: 
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I. PSTN related call charges (Access Charges) actually paid to 
other eligible/entitled telecommunication service providers 
within India; 

II. Roaming revenues actually passed on to other eligible/entitled 
telecommunication service providers and; 

III. Service Tax on provision of service and Sales Tax actually 
paid to the Government if gross revenue had included as 
component of Sales Tax and Service Tax.” 

 

25. Relevant Clause of CMTS Licence related to AGR is reproduced below: 
 
“20. Definition of ‘Adjusted Gross Revenue’: 
 
20.1 Gross Revenue: 
 
The Gross Revenue shall be inclusive of installation charges, late fees, sale 
proceeds of handsets (or any other terminal equipment etc.), revenue on 
account of interest, dividend, value added services, supplementary 
services, access or interconnection charges, roaming charges, revenue from 
permissible sharing of infrastructure and any other miscellaneous revenue, 
without any set-off for related item of expense, etc.  
 
20.2 For the purpose of arriving at the “Adjusted Gross Revenue” the 
following will be excluded from the Gross Revenue to arrive at the adjusted 
gross revenue: 
 
(i) PSTN related Call charges (access charges) actually paid to Bharat 

Sanchar Nigam Ltd. (BSNL) / Mahanagar Telephone Nigam Ltd. 
(MTNL) or other telecom service providers within India. 

 
(ii) Roaming revenues actually passed on to other telecom service 

providers, and  
 
(iii)   Service Tax on provision of service and Sales Tax actually paid to 

the Government; if gross revenue had included the component of 
Service Tax.” 

 

26. In response to the consultation paper, some of the stakeholders pointed 

out that the amendments by DoT in the licence agreements of UAS and 

CMTS for the use of 3G & BWA spectrum mention that, “over and above 

the ‘Licence Fees’ payable by the licensee as per the present 
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provisions of the UAS/CMTS Licence agreements, licensee shall also 

pay the annual licence Fee as share of Adjusted Gross Revenue 

(AGR) from the services using BWA spectrum as per rates mentioned 

in provisions of existing licences”.  As per these stakeholders, the 

revenue earned through services using BWA spectrum become part of 

the AGR by the nature of the definition of GR & AGR in the respective 

licences (Clause 19 in case of UASL and Clause 20 in case of CMTS 

licence) and licence fee is calculated on the overall AGR. Therefore, again 

charging licence fee on revenue from services using BWA spectrum will 

lead to charging double licence fee on revenue earned through services 

using BWA spectrum. 

 
27. Similarly as per the amendment carried out by DoT, in case of Spectrum 

Usage Charges, the UAS/CMTS licensees will be paying Spectrum Usage 

Charges on the total AGR, which also include revenue from BWA 

spectrum and will also pay 1% of AGR from the services using BWA 

spectrum. Thus these amendments in UAS/CMTS licence are 

tantamount to double Spectrum Usage Charges on revenues from 

services using BWA spectrum. 

 
28. The Authority examined provisions of NIA with respect to Licence fee 

which provides that  

 
“Applicable AGR shall be computed in accordance with the provisions of 
the relevant service licence;” 
 

29. The Authority is of the view that NIA does not envisage applicability of 

licence fee twice, therefore separate clause for licence fee for the revenue 

generated from the services using BWA spectrum is not required. 
 

30. Accordingly, the Authority recommends that clause 23.8 (iii) of UAS 

licence and 24.17 (iii) of CMTS licence should be deleted. 
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31. With regards to spectrum usage charges, NIA provides that: 

 
“Licensees using BWA Spectrum need to pay 1% of AGR from services 
using this spectrum as annual spectrum charge irrespective of the 
licence held by them. Such revenue would be required to be reported.” 
(emphasis provided) 

  

32. It is clear from NIA that revenue derived from services using BWA 

spectrum is subjected to only 1% spectrum usage charges and therefore 

to calculate spectrum usage charges, revenue from services using BWA 

spectrum may be separated to apply 1 % of spectrum usage charges. 

Accordingly revenue from services using BWA spectrum will have to be 

excluded from AGR for the purpose of calculating spectrum charges for 

spectrum other than BWA spectrum and conditions of NIA related to 

spectrum usage charge on BWA spectrum need to be included in UASL 

and CMTS licence. 

 

33. Accordingly, the Authority recommends that in order to avoid 

double spectrum usage charges, clause 18.3 of UAS licence and 

clause 19.3 of CMTS licence of those licensees who have obtained 

BWA spectrum through auction should be amended as follows: 
 
UAS Licence 

18.3 Radio Spectrum Charges: 

18.3.1 The LICENSEE shall pay spectrum charges in addition to the 
Licence Fees on revenue share basis as notified separately from time to 
time by the WPC Wing. BWA Spectrum assigned to the licensee shall 
not be counted for determining the slab of the spectrum applicable 
to the licensee for levy of spectrum usage charges. While calculating 
‘AGR’ for limited purpose of levying spectrum charges for spectrum 
other than BWA spectrum, based on revenue share, revenue from 
wireline subscribers and from services using BWA spectrum shall not 
be taken into account.   
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18.3.2 Further royalty for the use of spectrum for point to point 
links and other access links shall be separately payable as per the details 
and prescription of Wireless Planning & Coordination Wing.  The fee/ 
royalty for the use of spectrum /possession of wireless telegraphy 
equipment depends upon various factors such as frequency, hop and 
link length, area of operation and other related aspects etc. Authorization 
of frequencies for setting up Microwave links by Licensed Operators and 
issue of Licenses shall be separately dealt with WPC Wing as per existing 
rules.  

18.3.3 Over and above the ‘Radio Spectrum Charges’ payable 
by the licensee as per Clause 18.3.1 above, the licensee shall also 
pay 1% of AGR from the services using BWA spectrum as annual 
BWA spectrum usage charges payable Quarterly in advance. 

18.3.4 Applicable AGR from the services using BWA spectrum 
shall be computed in accordance with the provisions of clause 19 
of UAS licence; 

18.3.5 Annual BWA spectrum usage charges for BWA spectrum 
shall be applicable from the effective date; 

18.3.6 For BWA Spectrum, no annual BWA spectrum usage 
charges shall be payable in the first year from the effective date. 

 
CMTS Licence 
19.3    Radio Spectrum Charges: 
 
19.3.1 The LICENSEE shall pay spectrum charges in addition 
to the Licence Fees on revenue share basis as notified separately 
from time to time by the WPC Wing. BWA Spectrum assigned to the 
licensee shall not be counted for determining the slab of the 
spectrum applicable to the licensee for levy of spectrum usage 
charges. While calculating ‘AGR’ for limited purpose of levying 
spectrum charges for spectrum other than BWA spectrum, based on 
revenue share, revenue from services using BWA spectrum shall not 
be taken into account.   
 
19.3.2 Further, royalty for the use of spectrum for point to point 
links and access links (other than Cellular Service Spectrum) shall be 
separately payable as per the details and prescription of Wireless 
Planning & Coordination Wing.  The fee/royalty for the use of spectrum 
/possession of wireless telegraphy equipment depends upon various 
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factors such as frequency, hop and link length, area of operation etc. 
Authorization of frequencies for setting up Microwave links by Cellular 
Operators and issue of Licences shall be separately dealt with WPC Wing 
as per existing rules. 
 
19.3.3 Over and above the ‘Radio Spectrum Charges’ payable 
by the licensee as per Clause 19.3.1 above, the licensee shall also 
pay 1% of AGR from the services using BWA spectrum as annual 
BWA spectrum usage charges payable Quarterly in advance. 
 

19.3.4 Applicable AGR from the services using BWA spectrum 
shall be computed in accordance with the provisions of clause 20 
of CMTS licence; 

19.3.5 Annual spectrum charges for BWA spectrum shall be 
applicable from the effective date; 

19.3.6 For BWA Spectrum, no annual BWA spectrum usage 
charges shall be payable in the first year from the effective date. 

 

34. The present definition of Gross Revenue does not exclude the revenue 

derived from the services using BWA spectrum, therefore the revenue 

derived from services using BWA spectrum have to be included in the 

gross revenue of the licensee. However, to make it explicit, the Authority 

is of the view that the definition of Gross Revenue may be amended to 

include the revenue arising from the services using BWA spectrum also.  

 

35. Accordingly, the Authority recommends that revenue from services 

using BWA spectrum should be included in the definition of GR by 

amending clause 19.1 of UASL and 20.1 of CMTS licence agreement 

(for the licensees who have obtained BWA spectrum through 

auction) as given below:  
 
UAS licence  

19.1 Gross Revenue: 
The Gross Revenue shall be inclusive of installation charges, late fees, 
sale proceeds of handsets (or any other terminal equipment etc.), revenue 
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on account of interest, dividend, value added services, supplementary 
services, access including through BWA spectrum or interconnection 
charges, roaming charges, revenue from permissible sharing of 
infrastructure and any other miscellaneous revenue, without any set-off 
for related item of expense, etc.    
 
CMTS licence 
20.1 Gross Revenue: 
The Gross Revenue shall be inclusive of installation charges, late fees, 
sale proceeds of handsets (or any other terminal equipment etc.), revenue 
on account of interest, dividend, value added services, supplementary 
services, access including through BWA spectrum or interconnection 
charges, roaming charges, revenue from permissible sharing of 
infrastructure and any other miscellaneous revenue, without any set-off 
for related item of expense, etc.  
 

B2.    Licence fee and Spectrum Usage Charges in ISP Licence 

 
36. Relevant Clause of ISP Licence related to AGR is reproduced below: 

 
“18. Definition of ‘Adjusted Gross Revenue’: 

18.1 Gross Revenue: The Gross Revenue shall be inclusive of revenue 
from Internet access service, revenue from internet contents, revenue     
from Internet Telephony service, revenue from activation charges, 
revenue from  sale, lease or renting of bandwidth, links, R&G cases, 
Turnkey projects etc., revenue from IPTV service, late fees, sale  
proceeds of terminal equipments, revenue  on  account   of  interest, 
dividend, value added services, supplementary services, 
interconnection charges, roaming charges, revenue from permissible 
sharing of infrastructure and any other miscellaneous revenue, 
without any set-off for related item of expense etc. 

18.2 For the purpose of arriving at the “Adjusted Gross Revenue (AGR)” 
the following shall be excluded from the Gross Revenue to arrive at 
the AGR: 

(i) Charges from pure Internet service, activation charges from pure 
internet subscribers. Pure Internet Services shall mean any 
method / device / technology to provide access to Internet unless 
explicitly prohibited and all content available including web-
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hosting, web-colocation which is available on internet without 
access restriction.  

(ii) Service Tax on provision of service and Sales Tax actually paid to 
the Government if gross revenue had included as component of 
Sales Tax and Service Tax. 

(iii) Roaming revenue actually passed on to other eligible/entitled 
telecom service provider.” 

(Recent amendment w.r.t. AGR and licence fee for Internet Service 
Providers dated 29.06.2012 is annexed as Annexure II) 
 

37. One of the stakeholders has mentioned that the current definition of AGR 

in ISP licence, allows a benefit of pass through on the revenue earned on 

account of provision of pure internet services, whereas such a deduction 

is not allowed to a UASL and requested the Authority to allow the 

exemption/deduction of the revenue from Pure Internet Services from the 

AGR of UASL for level playing field between UASL and ISPs.  

 

38. In this regard the Authority has noted that DoT, vide its letter No. 820-

01/2006-LR (Vol-II)Pt. dated 29-06-2012 (Annexure-II), has amended the 

ISP licence for levying a uniform licence fee of 8% of AGR from all ISP 

and ISP-IT licensees. As per this amendment revenue for the purpose of 

licence fee for ISP and ISP-IT category shall provisionally include all types 

of revenue from Internet services, allowing only those deductions 

available for pass through charges and taxes/levies as in the case of 

access services, without any set-off for expenses.  

 
39.                                                                                                                                     

The Authority is examining the issues referred by DoT in the letter and 

will send its recommendations on the issues in due course. 

 

40. Regarding the licence fee and spectrum usage charges to be paid by an 

ISP having BWA spectrum, the definition of Gross Revenue in ISP licence 

need to be amended to include the revenue arising from the services 
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using BWA spectrum. In addition, conditions of NIA related to spectrum 

usage charge need to be included in ISP licences also. 

 

41. Accordingly, the Authority recommends that the clause 17.3 and 

18.1 of the ISP licence agreements of those licensees who have 

obtained BWA spectrum through auction, should be amended as 

follows:  
 
17.3 Radio Spectrum Charges:  

(i) The LICENSEE shall pay spectrum charges in addition to the 

Licence Fees on revenue share basis as notified separately from time to 

time by the WPC Wing. However, while calculating ‘AGR’ for limited 

purpose of levying spectrum charges based on revenue share, revenue 

from wireline subscribers shall not be taken into account. In addition, 

the licensee shall also pay 1% of AGR from the services using BWA 

spectrum as annual spectrum charges payable quarterly in 

advance. 

(ii)  Further royalty for the use of spectrum for point to point links and 

other access links shall be separately payable as per the details and 

prescription of Wireless Planning & Coordination Wing.  The fee/ royalty 

for the use of spectrum /possession of wireless telegraphy equipment 

depends upon various factors such as frequency, hop and link length, 

area of operation and other related aspects etc. Authorization of 

frequencies for setting up Microwave links by Licensed Operators and 

issue of Licenses shall be separately dealt with WPC Wing as per existing 

rules. 

(iii) Applicable AGR from the services using BWA spectrum shall 
be computed in accordance with the provisions of clause 18 of ISP 
licence; 
(iv) Annual BWA spectrum usage charges for BWA spectrum shall 
be applicable from the effective date; 
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(iv) For BWA Spectrum, no annual BWA spectrum usage charge 
shall be payable in the first year from the effective date.  

 
18.1 Gross Revenue:    
The Gross Revenue shall be inclusive of revenue from   Internet access 
service including provided using BWA spectrum, revenue from 
internet contents, revenue from Internet Telephony service, revenue from 
activation charges, revenue from  sale, lease or  renting of bandwidth,  
links,  R&G cases, Turnkey projects etc.,  revenue  from  IPTV service, 
late  fees, sale  proceeds of  terminal  equipments, revenue   on   account   
of    interest, dividend, value added services, supplementary services, 
interconnection charges, roaming charges, revenue from permissible 
sharing of infrastructure and any other miscellaneous revenue, without 
any set-off for related item of expense etc. 

 
C. Other amendments in ISP Licence 

 
C1.    Roll-out obligations  

 
42. The condition of NIA related to roll-out obligations for use of BWA 

spectrum is reproduced below: 

“Metro service area  

At least 90% of the service area within five years of the Effective Date.  

Category A, B and C service areas  

At least 50% of the rural SDCAs are covered within five years of the 
Effective Date. Coverage of a rural SDCA would mean that at least 90% of 
the area bounded by the municipal/ local body limits should get the 
required street level coverage.  

The Effective Date shall be the later of the date when the right to use 
awarded spectrum commercially commences and the date when the UAS 
licence or the ISP category ‘A’ licence, if and as applicable, is granted to 
the operator. 

If the licensee does not achieve its roll out obligations, its spectrum 
assignment shall be withdrawn.” 
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43. In accordance with the NIA provisions regarding roll-out obligations, 

the Authority recommends that following clause related to roll-out 

obligation for BWA spectrum should be included in ISP licence for 

use of BWA spectrum: 

 
Roll-out obligations for BWA spectrum: 

The Licensee shall ensure compliance of following network roll-out 
obligations for the service area(s) for which the BWA Spectrum has 
been earmarked: 

 Metro service area 
 
The licensee shall be required to provide required street level 
coverage using the BWA spectrum in at least 90% of the service area 
within five years of the ‘Effective Date for BWA spectrum’.  

Category A, B and C service areas  

The licensee shall ensure that at least 50% of the rural SDCAs are 
covered using the BWA spectrum within five years of the ‘Effective 
Date for BWA spectrum’. Coverage of a rural SDCA would mean that 
at least 90% of the area bounded by the municipal/ local body limits 
should get the required street level coverage. 

The Effective Date shall be the later of the date when the right to 
use awarded BWA spectrum commercially commences and the date 
when the ISP category ‘A’ licence is granted to the operator. 

If the licensee does not achieve its roll out obligations, its spectrum 
assignment shall be withdrawn. 
 
 

C2.    Breach, revocation and surrender 
 

44. The condition of NIA related to Breach, revocation and surrender for use 

of BWA spectrum is reproduced below: 

 

 

“ 3.7 Breach, revocation and surrender 
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“The spectrum assignment may be revoked, withdrawn, varied or 
surrendered in accordance with applicable licence conditions or any other 
applicable laws, rules, regulations or other statutory provisions. 
The spectrum assignment may also be revoked if the Government 
determines the user of the spectrum to be in serious breach of any of the 
conditions of the award of the spectrum (including adherence to the 
Auction Rules) and the consequent obligations. 
   
In case of less serious breaches, the Government may impose penalties at 
its discretion. Seriousness of the breach shall be determined by the 
Government at its sole discretion. In case neither the Successful Bidder nor 
any of its Associated Licensees has the relevant service licence for a 
service area where it has been declared a Successful Bidder, it must apply 
for, or otherwise acquire the relevant service licence in the service area in 
accordance with the terms of this Notice, within three (3) months of it being 
declared a Successful Bidder, failing which the Government shall have the 
right to revoke the spectrum. 
 
The operator may surrender the spectrum, by giving notice of at least 60 
calendar days in advance. In that case, it shall also notify all its customers 
of consequential withdrawal of service by giving 30 calendar days notice 
to each of them. The operator shall pay all fees payable by it until the date 
on which the surrender of the spectrum becomes effective. The effective 
date of surrender of the spectrum shall be the later of the dates of expiry of 
the two notices mentioned in this clause. 
 
If at any stage, the spectrum allocation is revoked, withdrawn, varied or 
surrendered, no refund will be made.” 
 

45. The Authority recommends that following clause related to Breach, 

revocation and surrender for BWA spectrum should be included in 

ISP licence for use of BWA spectrum: 
 
Breach, revocation and surrender for BWA Spectrum:  
 
The BWA spectrum assigned to the licensee may be revoked, 
withdrawn, varied or surrendered in accordance with applicable 
licence conditions or any other applicable laws, rules, regulations or 
other statutory provisions. The spectrum assignment may also be 
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revoked if the Licensor determines the user of the spectrum to be in 
serious breach of any of the conditions of the award of the spectrum 
(including adherence to the Auction Rules) and the consequent 
obligations. In case of less serious breaches, the Licensor may 
impose penalties at its discretion. Seriousness of the breach shall be 
determined by the Licensor at its sole discretion. The licensee may 
surrender the spectrum, by giving notice of at least 60 calendar 
days in advance. In that case, it shall also notify all its customers of 
consequential withdrawal of service by giving 30 calendar days 
notice to each of them. The licensee shall pay all fees payable by it 
until the date on which the surrender of the spectrum becomes 
effective. The effective date of surrender of the spectrum shall be 
the later of the dates of expiry of the two notices mentioned in this 
clause. If at any stage, the spectrum allocation is revoked, 
withdrawn, varied or surrendered, no refund will be made. 

 
C3.    Merger of BWA spectrum blocks 

 

46. The condition of NIA related to Merger of BWA spectrum is reproduced 

below:    

 
 “4.8 Mergers & Acquisitions 
 
M&A guidelines, as prescribed and amended by DoT from time to time, will 
apply to Successful Bidders. 
 
Unless otherwise notified by DoT in due course, if two or more licensees 
holding 3G Spectrum blocks in a service area merge, then they shall be 
allowed to retain only one 3G Spectrum block and surrender the remaining 
3G Spectrum blocks in that service area. 
 
Unless otherwise notified by DoT in due course, if two or more licensees 
holding BWA Spectrum blocks in a service area merge, then they shall be 
allowed to retain only one BWA Spectrum block and surrender the 
remaining BWA Spectrum blocks in that service area.” 
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47. The Authority recommends that following clause related merger of  

BWA spectrum should be included in ISP licence for use of BWA 

spectrum: 
 
Merger of BWA spectrum blocks:  
 
Unless otherwise notified by the Licensor in due course, if two or 
more licensees holding BWA Spectrum blocks in a service area 
merge, then they shall be allowed to retain only one BWA Spectrum 
block and surrender the remaining BWA Spectrum blocks in that 
service area. 
 
M&A guidelines, as prescribed and amended by DoT from time to 
time, shall apply to licensee. 
 

C4.   Applicability of the NIA for BWA Spectrum 

 
48. The Authority further recommends that following clause related to 

applicability of all terms and conditions of NIA should be suitably 

included in ISP licence for use of BWA spectrum: 
 
Applicability of the NIA for BWA Spectrum:  

 
The licensee shall comply with all the terms & conditions of the 

Notice Inviting Applications (NIA) for “Auction of 3G and BWA 

Spectrum” vide No. P-11014/13/2008-PP dated 25.02.2010 unless 

and otherwise amended by the licensor by way of amendment of the 

Licence agreement from time to time. 
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